O

O

0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,
: YA o Floor;: ‘Central Excise Building,
~ Near Polytechnic,

. Jﬂe-cuqisl ,ﬁeﬁqldlc:-380015
079 26305065 = -

EAELN) QZRE?JT File No : V2(ST)024IA 11/2017-18

o YT - JTSYT EYET ¢ Order-In-Appeal No.. AHM-EXCUS-001-APP-232-17-18
fesife Date :29.12.2017 SIR) &%= &) TRG Date of Issue

A zaT iR, S (ardiier) gr wika

7o) o7 &

Passed by shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No SD-05/7-DKJ/DC/2016-17 Dated 31.01.2017

Issued by Deputy Commr STC, Service Tax, Ahmedabad

3] fieTdal &1 | U9 UqT
Name & Address of The Appellants

M/s. Parth Equipments Ltd

Ahmedabad

T AU AT WINPT PIY A A Sfam wiert o adfie fFrEfiRed weR A @
|qHAT T

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authorlty in
the following way :- '
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Aamedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penaity levied is more than fifty Lakhs rupees, in the fg @To‘ﬁ
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2, One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall hear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, :

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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ORDER IN APPEAL

_ This appeal has been filed by M/s. Parth Equipment Limited, 4208, Phase IV,
GIDC Vata, Ahmedabad [for short — ‘appellant’] against OIO No. SD-05/07/DKJ/DC/2016-17
dated 31.1.2017 issued by the Deputy Commissioner, Division V, Service Tax Commissionerate,

Ahmedabad [for short —adjudicating authority].

2. Briefly stated the facts are that the appellant was issued a show cause notice dated
18.4.2016, based on FAR No. 925/2015-16-ST dated 29.3.2016, inter alia alleging that they had
carried out rectification work on used machine rolls to align them as per standard; that though
this activity was leviable to tax, the appellant had not discharged service tax on the said activity.
The notice thereforé, demanded service tax of Rs. 2,80,733/- along with interest and further

proposed penalty under section 78 of the Finance Ac, 1994.

3. This notice was adjudicated vide the impugned OIO dated 31.1.2017 wherein the
adjudicating authority confirmed the service tax along with interest and further imposed penalty,

equivalent to duty on the appellant.

4, Feeling aggrieved, the appellant has filed this appeal on the grounds that:

(a) the work undertaken was amounting to manufacture and since it was done on job work basis,
the same was exempted under notification No. 214/86;

- (b)since the department considers the activity as taxable service, the burden was on the
department to show that the same is taxable; ‘
(c) that the adjudicating authority has not shown how the activity was amounting to manufacture;
(d)that since the demand is not maintainablé, the question of penalty does not arise;
(e)that extended period cannot be invoked; that penalty under section 78 cannot be imposed.

5. Personal hearing in the matter was fixed on 18.12.2017, but since I was busy in a
meeting with the Chief Commissioner, personal hearing could not be held. ~Shri S. J. Vyas,
Advocate, who was present for the personal hearing, had to return as the personal hearing could
not be held. However, thereafter vide his letter dated 18.12.2017, received on 20.12.2017, Shri
Vyas, Advocate, requested that the matter may be decided on the basis of grounds of appeal. In

the letter he further reiterated his submissions made in the grounds of appeal.

6. I have gone through the facts of the case, the grounds of appeal and the
submission reiterated by Shri Vyas in his letter dated 18.12.2017. The issue to be decided is

whether the appellant is liable for payment of service tax or otherwise.

7. On going through the impugned order dated 31.1.2017, I find that the entire
discussion and finding portion, consists of paras taken verbatim, from the show cause notice
dated 18.4.2016. Para 8 of the impugned order, is a copy of para 3.2 of the show cause notice;
para 9 of the impugned order, is a copy of para 3.3 & 3.4 of the show cause notice; para 9.1 of
the impugned order, is a copy of para 3.4 of the show cause notice; para 10 of the impugned

0l0, is a copy of para 4.2 of the show cause notice; para 11 of the impugned order, is a copy of

para 4.3 of the show cause notice; para 12 of the impugned OIO, is a éopy of para 4.4 of the,,,,?_~~
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show cause notice. Thereafter, the adjudicating authority has concluded his findings by
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his order. Since, there is no finding recorded by the adjudicating authority, the impugned OIO

can hardly be termed as a speaking order.

8. The Hon’ble Supreme Court of India in the case of Shukla & Brothers [2016 (46)
STR 3 (SC)], has held as follows:

The doctrine of audi alteram partem has three basic essentials. Firstly, a person against whom an
order is required to be passed or whose rights are likely to be affected adversely must be granted
an opportunity of being heard. Secondly, the concerned authority should provide a fair and
transparent procedure and lastly, the authority concerned must apply its mind and dispose of the
matter by a reasoned or speaking order. T} his has been uniformly applied by Courts in India and

abroad,

Further, Board vide its Master Circular No. 1053/2/2017-CX. dated 10-3-2017, with respect to

Show Cause Notice, Adjudication and Recovery, has stated as follows:

14.5 Adjudication order : The adjudication order must be a speaking order. A speaking order is
an order that speaks for itself. A good adjudication order is expected to stand the test of legality,
fairness and reason at higher appellate forums. Such order should contain all the details of the
issue, clear findings and a reasoned order. ’

14.6 Analysis of issues : The Adjudicating authority is expected to examine all evidences,
issues and material on record, analyse those in the context of alleged charges in the show cause
notice. He is also expected to examine each of the points raised in the reply to the SCN and
accept or reject them with cogent reasoning. After due analysis of facts and law, adjudicating
authority is expected to record his observations anc findings in the adjudication order.

14.7 Body of the order : The adjudication order should generally contain brief facts of the case,
written and oral submissions by the party, observation of the adjudicating authority on the
evidences on record and facts of omission and ccmmission during personal hearing and finally
the operating order. At any cost, the findings and discussions should not go beyond the scope and
grounds of the show cause notice.

0. Since the impugned OIO fails on the aforementioned parameters and as [ have
already held that it is a non speaking order, it is felt that the interest of justice would be served if
the impugned OIO is set aside and the matter is remanded back to the adjudicating authority to

issue a fresh order after following the principles of natural justice.

10. In view of the foregoing, the appeal is allowed by way of remand and the
impugned OIO is set aside.
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11. The appeal filed by the appellant stands disposed of in above terms.

Date :21.12.2017

Attested

(Vino kKOse)
Supefintendent (Appeal-I),
Central Excise, Ahmedabad.
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To,

Parth Equipment Limited,
4208, Phase IV, GIDC Vatwa,

Ahmedabad.
Copy to:-
i. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central Excise, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Excise Division-II, Ahmedabad South.
4. The Assistant Commissioner, System, Central Excise, Ahmedabad South.

/5/ Guard File.
6. P.A.







